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1. 9:00 AM CASE NUMBER:  MSC19-00948 
CASE NAME:  DEBRA WOOTEN VS. HONOR HOME CARE 
SPECIALLY SET COMPLIANCE HEARING 
*TENTATIVE RULING:* 
 
Based on the Declaration of Mary Butler, the Settlement Administrator is authorized to disburse the 
remaining attorney’s fees to counsel.  The Amended Judgment will be entered.  No further 
proceedings are contemplated. 
 

 

  

 
    

2. 9:00 AM CASE NUMBER:  MSC16-01426 
CASE NAME:  RICHMOND COMPASSIONATE VS. RICH PAT GROUP 
HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY APPOINTMENT OF RECEIVER SHOULD NOT BE 
CONFIRMED & PRELIMINARY INJUNCTION BE ISSUED 
*TENTATIVE RULING:* 
 
Without opposition, the motion is granted. 
 

 

 
   

    

3. 9:00 AM CASE NUMBER:  MS5031 
CASE NAME:  PARAQUAT CASES 
HEARING IN RE:  APPLICATION TO APPEAR PRO HAC VICE AS TO MIKAL C. WATTS 
*TENTATIVE RULING:* 
 
Granted. 
 

 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC19-02038 
CASE NAME:  PATRICK FINCH VS. MIDWEST MOTOR SUPPLY 
SPECIALLY SET COMPLIANCE HEARING 
*TENTATIVE RULING:* 
 
Based on the Declaration of Nathalie Hernandez, the Settlement Administrator is authorized to 
disburse the remaining attorney’s fees to counsel.  No further proceedings are contemplated. 
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5. 9:00 AM CASE NUMBER:  MSC19-02150 
CASE NAME:  VALDEZ VS. LUFTHANSA TECHNIK 
MOTION  FOR PRELIMINARY APPROVAL OF CLASS AND PAGA ACTION 
*TENTATIVE RULING:* 
 
Continued to May 5, 2022, at 9:00 a.m.  
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC19-02624 
CASE NAME:  SALDANA VS HYDROCHEM, LLC, ET AL. 
MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Jose Saldana and Joel Ortega move for final approval of their class action and PAGA 
settlement with defendant Hydrochem, LLC.  Separately, they move for approval of attorney’s fees, 
costs, and representative payments.  The Court will consider both motions together. 

A. Background and Settlement Terms 

The original complaint was filed by Saldana on December 16, 2019.  On November 24, 2020, a 
First Amended Complaint was filed, adding Ortega as a plaintiff.  (Ortega had filed a PAGA action in 
Los Angeles, but he dismissed it.) 

The settlement would create a gross settlement fund of $1,380,000.  The class representative 
payment to each plaintiff would be $10,000.  Counsel’s attorney’s fees would be $460,000 (33 1/3% 
of the settlement).  Litigation costs would not exceed $20,000.  The settlement administrator (CPT 
Group) would have costs of administration set aside of $16,000.  PAGA penalties would be $100,000, 
resulting in a payment of $75,000 to the LWDA and $25,000 to the class members.  Thus, the net 
settlement amount available to the class would be $789,000, resulting in an average payment to each 
of the estimated 1,300 class members of about $605.  The fund is non-reversionary.  The payments 
will be allocated 75% to “non-wages” and 25% to wages.  “Employee-side” tax withholding or 
deductions will be deducted from the settlement payment amount. 

The parties settled after meeting with an experienced mediator. 

The proposed settlement would certify a class of sales representatives and non-exempt 
employees employed by defendant in California between October 10, 2018 and September 17, 2021.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  The distribution of the PAGA payment and the “Class Member” payment will be 
based on the number of pay periods worked during the class period.  
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 Various prescribed follow-up steps will be taken with respect to mail that is returned as 

undeliverable.  Uncashed checks would be cancelled and the amounts would be provided to a cy pres 

beneficiary, Worksafe.  Initially, counsel did not provided any declaration attesting to their 

relationship, if any, with “Worksafe.”  At the original hearing date, the Court requested that the 

parties submit supplemental declarations meeting the requirement of Code of Civil Procedure section 

382.4.  Counsel have now provided three declarations (two from plaintiff’s counsel, one from 

defense) establishing that there is no disqualifying relationship.   

Since preliminary approval, the notice process has been executed.  Based on the class list, 
1,217 notice packets were mailed.  51 packets were returned as undeliverable.  A new address was 
obtained for 43 of those, and the notices were remailed.  The net was that 11 packets were left 
undelivered.  There were two requests for exclusion (Madaly Alcala and Connie Kautzman), and no 
objections. The average payment will be about $650. 

Plaintiffs will release all claims “arising from, or related to, the same set of operative facts as 
those set forth in the operative complaint,” including certain specific violations. The Court notes that 
the reference to claims “arising from the alleged facts” can be critical in ascertaining the extent of 
preclusive effect of the judgment.  (See Amaro v. Anaheim Arena Management, LLC (2021) 69 
Cal.App.5th 521, 535-536 [petition for review filed November 8, 2021].)  

Defendant produced substantial discovery, including employee demographic data, 
timekeeping and pay records, as well as relevant policy manuals.  

Counsel also has provided quantitative analysis of the case, based on the information 
obtained during the litigation, e.g., workweeks, rates of pay, and random sample of time records and 
wage statements.  The estimates of the highest theoretical value are broken down by the type of 
claim: meal periods ($2,193,000), rest periods ($4,386,000), minimum wages during drug tests 
($33,540), business expense reimbursement for time spent traveling to drug tests ($36,400, wage 
statements ($4,800,000), and waiting time ($4,489,200).  Of course, all of these theoretical maxima 
provide a point of departure, but do not reflect an actual analysis based on various risks associated 
with the merit of the claim, evidence issues, class certification issues, and the burden of litigation. 
Thus, actual value is far lower.  Claims for PAGA penalties, are difficult to evaluate for a number of 
reasons: they derive from other violations, they include “stacking” of violations, the law may only 
allow application of the “initial violation” penalty amount, and the total amount may be reduced in 
the discretion of the court.  Thus, the parties negotiated the $100,000 figure. 

The documentation submitted with the motion attests that LWDA was notified of the 
settlement, and that initial pre-suit notices were filed. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
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counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Management, LLC, supra, 69 Cal.App.5th at 534-535.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33 1/3% of the total settlement amount as fees, relying on the “common fund” 

theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

Accordingly, plaintiffs have now provided the Court with documentation concerning their 

lodestar fee.  They estimate 270 hours of attorney time were spent on the matter, and applying 

hourly rates of $825 (senior associate), $875 (senior associate), $950 (senior associate), and $995 

(partner), they calculate a lodestar of $216,165.  This results in an implied multiplier of 2.12.   The 

hourly rates are somewhat high, especially for associates.  Moreover, none of the work was done by 

junior associates who would have billed at lower rates.  Thus, the Court would reduce the lodestar by 

10%, to $194,548.50. This would change the implied multiplier to 2.36.  This multiplier, while not 

extraordinarily high, is still somewhat high.  In this instance, however, the result in the case is quite 

good, which justifies a somewhat higher than usual fee.  No adjustment to the proposed 33 1/3% fee 

is necessary.   
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The litigation costs of $8,587.48, and administrator’s costs of $16,000 are reasonable and are 

approved. 

The requested representative payments of $10,000 for each plaintiff were deferred until this 

final approval motion.  Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Each plaintiff, Jose Saldana and Joel Ortega, has provided a declaration, attesting to the hours 

they spent attending to the matter (30 to 40 hours for Saldana, 25 for Ortega), the risk that the suit 

would make it more difficult to find employment, and that they released all claims (although there is 

no indication that they had any other claims of value).  The number of hours spent is on the low side 

for this type of case.  The Court also considers the requested payment amount relative to the average 

class member’s share, and finds it is about average.  Based on these factors, payments of $7,500 each 

are approved. 

D. Discussion 

The Court finds that the proposed settlement is fair, reasonable, and adequate. The Court 

also views the limitation of the release language to those “arising from, or related to, the same set of 

operative facts as those set forth in the operative complaint,” as material to the approval.  

E. Conclusion 

The motions are granted, subject to the reduction of the plaintiff’s representative payments 

to $7,500.  Counsel are directed to prepare an order reflecting this tentative ruling, and the other 

findings in the previously submitted proposed order. Pursuant to Code of Civil Procedure section 

384(b), the ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, and amendment of the judgment to reflect the amount paid to the cy pres 

recipient.  Plaintiffs’ counsel are to submit a compliance statement one week before the compliance 

hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator pending 

satisfactory compliance as found by the Court.  The judgment should identify the two people who 

requested exclusion and exclude them from coverage. 

 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC19-02624 
CASE NAME:  SALDANA VS. HYDROCHEM, LLC 
HEARING ON MOTION RE:  ATTORNEY FEES, COSTS AND EXPENSES 
*TENTATIVE RULING:* 
 
See Line 6. 
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8. 9:00 AM CASE NUMBER:  MSC20-01102 
CASE NAME:  NGUYEN VS. REYES 
HEARING ON SUMMARY MOTION JUDGMENT 
*TENTATIVE RULING:* 
 

Before the Court are two motions for summary judgment on plaintiffs’ complaint: one filed by 
defendant, Sears Roebuck and Co., and the other filed by defendants Somersville Towne Center 
Equities, LLC and Time Equities, Inc. 

Both motions are denied. Defendants fail to shift the burden to plaintiffs and, even assuming 
they shifted the burden, plaintiffs have successfully presented evidence to show the existence of 
disputes regarding material facts.  

Background 

This case stems from the death of a child, Angela Nguyen, who was hit and killed by an SUV in 
a mall parking lot upon returning to her family vehicle with her mother and little brother, on 
December 3, 2018. The child’s mother, Mai Nguyen, as well as her brother Benjamin, represented by 
his guardian ad litem, Huong Thi Nguyen, and the girl’s father, Quan Nguyen, filed this case on June 
15, 2020, alleging causes of action for (1) premises liability wrongful death, (2) vehicle negligence, and 
(3) negligent infliction of emotional distress. The first and third causes of action are alleged against 
Sears Roebuck and Co. (“Sears”), and Somersville Towne Center Equities, LLC and Time Equities, Inc. 
(collectively, “Somersville”). The second cause of action is alleged against the vehicle’s driver, 
defendant Luis Ricardo Reyes.  

As part of their premises liability cause of action, plaintiffs allege that “the area adjacent to 
the Sears store exit doors, the egress or roadway, the parking lanes, the parking spaces and the 
lighting for those areas was in a in a [sic] dangerous and defective condition in that vehicles entering 
the area travelled too fast, the lighting was substandard, the lane widths were inadequate, there 
were no stop signs or speed bumps to slow arriving vehicles, speed limits painted into the roadway 
were washed out and inadequate, and visibility was poor.” (Complaint, ¶19.) Plaintiffs further allege 
defendants breached their duty to “provide adequate warning and notice or instructions and/or 
remove the hazards or otherwise make the premises safe.” (Complaint, ¶20.)  

On December 20, 2021, Somersville filed its motion for summary judgment on the ground 
that it owed no duty to plaintiffs because the incident was not foreseeable. On January 27, 2022, 
Sears filed its motion, also arguing it owed plaintiffs no duty based on lack of foreseeability, and that 
plaintiffs cannot show causation. While both motions refer to the factors in Rowland v. Christian 
(1968) 69 Cal.2d 108, 113, they only argue lack of foreseeability.  

Plaintiffs oppose the motions, arguing that the driver operated his vehicle in a manner 
encouraged by the improper configuration of the parking lot. They presenting deposition excerpts 
from various witnesses, some of whom testify that it was dark. One Somersville witness, Ray Waters, 
had (prior to the incident) sent an email to Sears regarding a number of lights being out on the 
property and this posing a safety concern. (See Exhibit F to Declaration of Matthew Haley.)  

Plaintiffs also present a declaration by parking design expert, Warren C. Vander Helm, who 
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attaches a diagram to his declaration that indicates the layout of the parking lot. Mr. Vander Helm 
describes what he believes to have been a dangerous condition. Specifically, he identifies a hairpin 
turn that directed traffic traveling at a high rate of speed into a challenging maneuver. He identifies 
several ways the risk to pedestrians in the parking lot could have been decreased, including 
installation of speed bumps, sufficient lighting, separating pedestrian and vehicle traffic, reversing the 
direction of lanes, etc.  

On reply, Somersville (joined by Sears) argues plaintiffs’ contentions that the driver was 
speeding constitute “judicial admissions” since speeding is a crime. They argue this Court must follow 
the holding in Sakai v. Massco Investments, LLC (2018) 20 Cal.App.5th 1178, cited in the moving 
papers, which defendants erroneously contend the opposition papers ignored (Somersville Reply, 
2:16.) Sears contends, in its reply, that plaintiffs have not presented sufficient evidence that facts are 
disputed, and repeats its position that there is no duty or causation as a matter of law.  

Evidentiary Objections 

Defendants’ objections to the Declaration of Warren C. Vander Helm are overruled.  

Requests for Judicial Notice 

Both Somersville and Sears request judicial notice of the complaint. The request is granted.  

In support of its motion, Sears also requests notice of what appears to be a satellite photo of 
the property from the Contra Costa County Assessor, a Contra Costa County Assessor’s map, and a 
2019 quitclaim deed of the property from Sears to “of TF Antioch CA LLC.” These requests by Sears 
are unopposed and are granted. 

Standard 

Code of Civil Procedure, § 437c (c) provides as follows:  

A motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. In determining if the papers show that 
there is no triable issue as to any material fact, the court shall consider all of the 
evidence set forth in the papers, except the evidence to which objections have been 
made and sustained by the court, and all inferences reasonably deducible from the 
evidence, except summary judgment shall not be granted by the court based on 
inferences reasonably deducible from the evidence if contradicted by other 
inferences or evidence that raise a triable issue as to any material fact. 

The scope of the moving party’s initial burden is defined by the pleadings. (See 580 Folsom 
Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18.) A defendant moving for summary 
judgment or summary adjudication "has met his or her burden of showing that a cause of action has 
no merit if the party has shown that one or more elements of the cause of action ... cannot be 
established, or that there is a complete defense to the cause of action." (Code Civ. Proc., § 437c, 
subd. (p)(2).)  

If, and only if, defendant has met its burden, the burden shifts to the plaintiff to show that a 
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triable issue of one or more material facts exists as to the cause of action or a defense thereto. 
(Code Civ. Proc., § 437c, subd. (p)(2).) The plaintiff may not merely rely on allegations or denials of its 
pleadings to show that a triable issue of material fact exists, but instead, "shall set forth the specific 
facts showing that a triable issue of material fact exists as to the cause of action." (Ibid.) 

Discussion 

Both motions assert that moving defendants in this case owed no duty to the plaintiffs based 
on the lack of foreseeability.  

Based on a special relationship, commercial proprietors must maintain premises in their 
possession and control in a reasonably safe condition, a duty which includes taking reasonable steps 
to secure common areas against foreseeable criminal acts of third parties that are likely to occur in 
the absence of such precautionary measures. (Ericson v. Federal Express Corp. (2008) 162 Cal.App.4th 
1291, 1300 [citations omitted].)  

As framed by the complaint, the reasonable steps plaintiffs allege defendants should have 
taken include, but are not limited to: (1) ensuring sufficient visibility, including sufficient lighting, (2) 
slowing arriving vehicles with stop signs, speed bumps, visible speed limits, and (3) ensuring adequate 
lane widths. (See Complaint, ¶19.)  

In their respective motions, neither Sears nor Somersville addresses each of these theories or 
provides evidence (such as contention interrogatories) that suggest plaintiff is limited in these 
allegations regarding duty. Neither defendant discusses the width of the lanes, whether installing 
stop signs was required, etc. Therefore both defendants fail to shift the burden to plaintiff to show 
disputed factual issues. Somersville explicitly asserts the erroneous position that the allegations in 
paragraph 19 of the complaint are “not material to the present Motion.” (Somersville Memorandum 
of Points and Authorities, 3:2-3.)  

Both defendants cite Sakai v. Massco Investments, LLC (2018) 20 Cal.App.5th 1178. That case 
involved a plaintiff who sued the owner of a gas station who had allowed the parking lot to be used 
by a food truck. The parking lot was crowded by patrons obtaining food. In a road rage incident 
related to plaintiff hitting the third party's vehicle while trying to back out of the parking lot, the third 
party intentionally struck plaintiff with his vehicle and dragged him some distance. (Id. at pp. 1181–
1182.) Plaintiff alleged that his injuries were caused by lack of parking, the failure to designate the 
parking area for the food truck, and the lack of parking attendants or security personnel to direct 
traffic. (Id. at p. 1182.) Defendant moved for summary judgment. (Ibid.) The trial court granted the 
motion, reasoning that there was “‘no foreseeability and no duty.’” (Id. at p. 1183.) As acknowledged 
by Sears’ motion (MPA, 7:27-8:3), the court ultimately concluded the third party's conduct was 
foreseeable, and held lack of duty on another ground. As to foreseeability, the court stated:  

[T]he court's task in determining duty ‘is not to decide whether a particular plaintiff's injury 
was reasonably foreseeable in light of a particular defendant's conduct, but rather to evaluate 
more generally whether the category of negligent conduct at issue is sufficiently likely to 
result in the kind of harm experienced that liability may appropriately be imposed. 

(Sakai, supra, 20 Cal.App.5th at 1184-1185.)  
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This framework supports foreseeability in this case and, while the Sakai court found there 
was a lack of connection between plaintiff’s injury and defendant’s maintenance and design of the 
parking lot, that conclusion was reached in light of the intentional and highly unusual conduct by the 
third party.  

Other cases finding a lack of foreseeability fall into a similar category—intentional conduct by 
a third party, not mere negligence. (See, e.g., Delgado v. Trax Bar & Grill (2005) 36 Cal.4th 224, 240 
[criminal assault in bar parking lot]; Wise v. Superior Court (1990) 222 Cal.App.3d 1008, 1015-1016 
[negligent failure to prevent a sniper attack by her husband]; Ericson , supra, 162 Cal.App.4th at 1305-
1306.) The foreseeability of criminal conduct by third parties has been distinguished from the 
foreseeability of mere negligence, which is what exists in this case (or at least all that can be shown by 
the evidence presented). (See discussion in Robison v. Six Flags Theme Parks (1998) 64 Cal.App.4th 
1294, 1299-1301.)  

While defendants’ point out on reply that negligent manslaughter may be a violation of the 
Penal Code, as may be reckless driving in a parking lot (Somersville Reply, 3:23-4:15), the driver’s 
intent or “unusual” driving is not present in this case. The allegations may amount to negligence here, 
but this sort of negligence was foreseeable. Further, the comparative negligence by a driver does not 
negate defendants’ potential liability for a dangerous parking lot that increased the danger.  

Generally, where the burden of preventing future harm is great, a higher degree of 
foreseeability may be required, but in cases where harm can be prevented by simple means, a lesser 
degree of foreseeability may be required. (Sakai, supra, 20 Cal.App.5th at 1189, citing Ann M. v. Pacific 
Plaza Shopping Center (1993) 6 Cal.4th 666, 678-679.) Here, based on the measures mentioned in 
plaintiffs’ expert declaration, the burden was low and the risk was not unforeseeable as a matter of 
law. 

While there may have been some protections in place, the question is whether additional 
protection was required. Defendants encourage the Court to follow the reasoning in Jefferson v. Qwik 
Korner Market, Inc. (1994) 28 Cal.App.4th 990, but notably, that case involved, “a business that had 
both a curb and wheelstops” and “the parking lot design [wa]s typical of most businesses and meets 
all city standards and regulations.” (Id. at 995-996.) Defendants do not counter the expert testimony 
here establishing the lot did not comply with “industry standard.” (See Declaration of Warren C. 
Vander Helm, ¶12.) Additionally, as noted, the conduct of the driver here was not “highly unusual” as 
in Qwik Korner Market, Inc. or Sakai, supra, 20 Cal.App.5th at 1186.  

With respect to the issue of notice, plaintiffs submit evidence that at least one previous death 
did occur in the same Sears parking lot. (See Response to Sears’ SSUMF, Fact No. 14.) Defendants’ 
apparent (unexplained) position is that this previous vehicle collision was sufficiently different in 
nature from the pedestrian incident here, so they had no notice. Regardless of whether the prior 
incident was sufficiently similar to constitute notice to defendants, plaintiffs need not demonstrate 
similar prior incidents to establish foreseeability. (See Robison v. Six Flags Theme Parks Inc. (1998) 64 
Cal.App.4th 1294, 1301 [when “an observable danger ripens into an accident, the accident is 
foreseeable for purposes of duty analysis”].)  

Sears also asserts it did not own, lease, occupy or control the property where the incident 
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occurred, but plaintiffs have disputed the underlying facts on this point and there is evidence to 
suggest Sears did maintenance on the area in question, regardless of the fact that it was owned by 
the mall. The evidence also suggests Sears had some responsibility for the lighting. (See Sears SSUMF, 
Fact Nos. 12-13, and responses; Somersville SSUMF, Fact Nos. 8-9, and responses.) Whether these 
issues were proximate causes of the accident here is not capable of determination on summary 
judgment. (Raven H. v. Gamette (2007) 157 Cal.App.4th 1017, 1029 [causation is ordinarily question 
of fact for the jury].)  

Defendants have not met their initial burden to show entitlement to judgment as a matter of 
law and even if they had, plaintiffs have sufficiently shown disputed issues of material fact. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSC20-01102 
CASE NAME:  NGUYEN VS. REYES 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
Appearances required (by telephone). 
 

 

  

 
    

10. 9:00 AM CASE NUMBER:  MSC20-01102 
CASE NAME:  NGUYEN VS. REYES 
HEARING ON SUMMARY MOTION  JUDGMENT 
*TENTATIVE RULING:* 
 
Please see line 8. 
 

 

 

 
    

11. 9:00 AM CASE NUMBER:  MSC20-01550 
CASE NAME:  STATE FARM GENERAL INSURANCE COMPANY VS. SAMSUNG 
HEARING ON MOTION TO CONSOLLIDATE SET IN CASE MSC21-01506 
*TENTATIVE RULING:* 
 
Please see Line 14. 
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12. 9:00 AM CASE NUMBER:  MSC21-00303 
CASE NAME:  ROWENA KLAR VS. KPMG LLP 
SPECIALLY SET HEARING ON FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
& ATTY FEES AND COSTS 
*TENTATIVE RULING:* 

 
Rowena Klar moves for final approval of her class action settlement with defendant KMPG 

LLP.   

A. Background and Settlement Terms 

The original complaint was filed February 18, 2021, raising claims under PAGA that defendant 
had failed to properly reimburse employees for work-related expenses incurred while working at 
home during the COVID pandemic.  It did not allege the variety of other claims often found in PAGA 
cases. On June 28, 2021, a First Amended Complaint was filed, alleging a class action raising similar 
claims.  (During the time in question, reimbursements were made, but issues remain concerning the 
amount and interest on delayed payments.) 

The settlement would create a gross settlement fund of $900,000.  The class representative 
payment to plaintiff would be $10,000.  Counsel’s attorney’s fees would be $225,000 (25% of the 
settlement).  Litigation costs would not exceed $12,000.  The settlement administrator (CPT Group) 
would cap its costs at $27,000.  PAGA penalties would be $90,000, resulting in a payment of $67,500 
to the LWDA.  Thus, the net settlement amount available to the class would be $553,500, resulting in 
an average share of about $113.  The fund is non-reversionary.  

The proposed settlement would certify a class of non-exempt employees employed by 
defendant in California between April 27, 2016, and September 14, 2021, which is estimated to 
consist of 892 people.  

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  The distribution would be based on pay periods worked during the class period.  
(The employees’ share of the PAGA penalty would be based on pay periods worked during the PAGA 
period.)   

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable.  Uncashed checks would be cancelled and the amounts would be would be cancelled, 
and paid to a cy pres recipient, Legal Aid at Work. Neither class counsel nor plaintiffs have any 
connection to Legal Aid at Work. 

Since preliminary approval, the notice process has been executed.  Based on the class list, 
5,625 notice packets were mailed.  210 packets were returned as undeliverable.  A new address was 
obtained for 171 of those, and the notices were remailed.  The net was that 47 packets were left 
undelivered.  There were seven requests for exclusion (identified by name in the Dancy declaration), 
and no objections. The average payment will be about $98.52. 

 The settlement contains release language covering any claims “that have been asserted or 
that could have been asserted in the Complaint, the first Amended Complaint, and any amendments 
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thereto, based on the facts, claims and/or allegations pled therein including for failure to provide 
timely and/or complete reimbursement for necessary business-related expenditures, and includes all 
such claims for recovery of expenses under California Labor Code section 2802 and California’s Wage 
orders.”  (Settlement Agreement, Par. 42.)  Thus, it does not purport to release claims for more 
“typically” alleged violations, such as overtime, meal breaks, or rest breaks. 

Informal discovery was undertaken, including time and pay records, as well as review of 
policies and practices with respect to the alleged violations.  The matter settled after a session with 
an experienced mediator.   

Plaintiff cites to a number of federal district court cases that have held that where employees 
use their own equipment, e.g., cell phones, computers, for work, they are entitled to reimbursement 
of a reasonable percentage of the cost of the equipment, even if they did not have any additional out-
of-pocket expenses, due to  use of fixed-rate, “unlimited data” plans.   Defendant, however, did make 
a $1,000 “work from home” payment in November 2020, intended to cover March 15, 2020 to March 
14, 2021. While the payment was “late” as to some of the expenses, it was “early” for others. 

Counsel also has provided some analysis of the value of the case, calculating the number of 
employee-pay periods at issue, and claiming that the amount of reimbursement should have been 
$100 per month (not $83.33).  This leads to an estimated under-reimbursement of just under $1 
million, and a risk-adjusted estimate of just under $400,000.  

Claims for PAGA penalties are estimated by counsel, but are difficult to evaluate for a number 
of reasons: they derive from other violations, they include “stacking” of violations, the law may only 
allow application of the “initial violation” penalty amount, and the total amount may be reduced in 
the discretion of the court.  Thus, counsel made a risk-adjusted estimate of about $700,000.  This led 
to a total risk-adjusted value of the case of $1.1 million. 

The documentation submitted with the motion attests that LWDA was notified of the 
settlement.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider the 
criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 
Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 
“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  
(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 
allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
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First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 25% of the total settlement amount ($225,000) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.”  (Id., at 505.)   

Accordingly, plaintiffs have now provided the Court with documentation concerning their 

lodestar fee.  They estimate a total of lodestar of $212,982.70 ($147,179.80 for the Ackerman firm, 

$65,802.90 for the Bodien firm).  Given the $225,000 requested, this results in an implied multiplier of 

1.05 (ignoring that by the time counsel actually finishes the case, the lodestar will exceed the 

percentage-based fee). 

The hourly rates applied were $919 for Mr. Ackerman, $764 for Mr. Kreitenberg, $676 for Ms. 

Bodien, and $468 for Mr. Wheatley.  They also include law clerk and legal assistant hours in the 

lodestar, which is not typical, but is permissible.   

No adjustment to the proposed 25% fee is necessary.  The attorney’s fee request is approved. 

The litigation costs of $12,000, and administrator’s costs of $27,000 are reasonable and are 

approved. 

The requested representative payment of $10,000 for plaintiff was deferred until this final 

approval motion.  Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Rowena Klar has provided a declaration, attesting to the hours she spent attending to the 

matter (90 to 100 hours), the risk that the suit would make it more difficult to find employment, and 

that she released all claims (although there is no indication that she had any other claims of value).  

The number of hours spent is on the high side for this type of case.  The Court also considers the 
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requested payment amount relative to the average class member’s share, and finds it is relatively 

high.  Based on these factors, payment of $7,500 is approved. 

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate.  The proposed recovery is within the parameters of the potential results at trial.  Given that 

the law appears to require only “reasonable” estimates of expenses, rather than individualized 

reimbursement, class-wide treatment appears to be appropriate. 

E. Conclusion 

The motion is granted, subject to the reduction of the representative payment to $7,500.  

Counsel are directed to prepare an order reflecting this tentative ruling, and the other findings in the 

previously submitted proposed order. Pursuant to Code of Civil Procedure section 384(b), the 

ultimate judgment must provide for a compliance hearing after the settlement has been completely 

implemented, and amendment of the judgment to reflect the amount paid to the cy pres recipient.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance hearing 

date.  5% of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court.  The judgment should identify the seven people who requested 

exclusion and exclude them from coverage. 

 
 

  

 
    

13. 9:00 AM CASE NUMBER:  MSC21-00726 
CASE NAME:  REYNOLDS VS. DESCHENE 
MOTION TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Granted.  Counsel is directed to prepare an order granting the motion, serve it on plaintiff, and file 
proof of service with the court.  Counsel will be formally relieved when the proof of service is filed. 
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14. 9:00 AM CASE NUMBER:  MSC21-01506 
CASE NAME:  BURGARD VS. SAMSUNG 
HEARING ON MOTION TO CONSOLIDATE ACTION MSC21-01506 WITH LEAD CASE MSC20-01550 
*TENTATIVE RULING:* 
 
 The Court exercises its discretion to grant plaintiffs’ motion to consolidate.  

(See Todd-Stenberg v. Dalkon Shield Claimants Trust (1996) 48 Cal.App.4th 976, 978-979.  See also, 

Allstate Ins. Co. v. Mel Rapton, Inc. (2000) 77 Cal.App.4th 901, 909 [“[t]o avoid a violation of the rule 

against splitting a cause of action, the insured and insurer ‘should join in a single suit against the 

tortfeasor’”].)  The master case shall be State Farm v. Samsung, Case No. C20-01550, and all future 

papers shall be filed under that case number. 

 The Court finds that the two actions have common issues of fact and law; in both, the causes 
of action asserted against defendant Samsung are for negligence and products liability, arising from 
the same incident.  Further, defendant Samsung has failed to make a showing of substantial 
prejudice; while the State Farm action is somewhat older, there is no trial date set in that action.  The 
Court finds that the benefits of consolidation outweigh any inconvenience to defendant Samsung that 
may arise from a modest delay in the trial of the State Farm action. 

 
 

  

 
    

15. 9:00 AM CASE NUMBER:  MSC21-02583 
CASE NAME:  CAPPERAULD VS. MERITAGE HOMES OF CA 
HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Defendant Meritage Homes of California (“Meritage”) brings this demurrer, addressing the first 
amended complaint (“1AC”) filed by plaintiffs Michael Capperauld, Patrice Capperauld, and Debra 
Thorgerson (“Plaintiffs”). The Demurrer makes a single argument; namely, that the 1AC is time-barred 
by Civil Code section 941, the statute of repose applicable to this matter. 

Requests for Judicial Notice 

The requests for judicial notice are unopposed. The Court need not take judicial notice of the original 
complaint to discern the date of its filing; that information can be ascertained from the Court’s own 
file. The Court grants judicial notice of the certificates of completion and the grant deeds for the 
limited purpose of identifying the dates the certificates were recorded, and for no other purpose. 
The dates of recording are not reasonably subject to dispute and also are the official acts of a branch 
of government. (Evid. Code § 452(c); (h).) 

Legal Standard 
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It is well settled that a demurrer admits all properly pleaded material facts, but not legal or factual 
conclusions or contentions of law. (City of Dinuba v. County of Tulare (2007) 41 Cal.4th 859, 865.) 
The Court also may consider matters of which the Court may take judicial notice. (Blank v. Kirwan 
(1985) 39 Cal.3d 311, 318.) If those facts support a cause of action under any valid theory, the 
complaint survives the demurrer. (Tran v. Farmers Group, Inc. (2002) 104 Cal.App.4th 1202, 1211.) In 
determining whether the complaint states a claim for relief, the Court gives “the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context.” (Evans v. City of 
Berkeley (2006) 38 Cal.4th 1, 6.)  

Here, the demurrer appears to present a pure question of law; that is, whether the action is time-
barred by operation of Civil Code section 941, or if it is timely owing to Emergency Rule 9. 

Analysis 

There is no dispute that the original complaint in this action was filed on December 14, 2021. There 
also is no dispute that the certificates of completion for the relevant homes were recorded on 
September 23, 2011 and October 14, 2011, respectively. Finally, there is no dispute that Civil Code 
section 941 is the statute governing the timeliness of this action. 

Civil Code section 941 provides, in relevant part: 

(a) Except as specifically set forth in this title, no action may be brought to 
recover under this title more than 10 years after substantial completion of the 
improvement, but not later than the date of recordation of a valid notice of 
completion. 
…. 

(e) Existing statutory and decisional law regarding tolling of the statute of 
limitations shall apply to the time periods for filing an action or making a claim under 
this title…. 

Ordinarily, that would end the inquiry, as the original complaint was filed more than ten years after 
the certificates of completion were recorded. However, the Court must consider the application of 
Emergency Rule 9 to this matter, which Plaintiffs contend tolled the time period provided by section 
941 such that the complaint in this matter was timely filed. 

Emergency Rule 9(a) says, in relevant part: 

Notwithstanding any other law, the statutes of limitations and repose for civil causes 
of action that exceed 180 days are tolled from April 6, 2020, until October 1, 2020. 

If Emergency Rule (“ER”) 9 applies here, it is more than sufficient to bring the complaint in this matter 
within the ten-year period provided by section 941. On its face, ER 9 applies to this matter. Meritage 
argues that it does not apply due to Government Code section 68119. 

While Government Code section 68119 was repealed as of January 31, 2022, its text is relevant here. 
It said, in relevant part: 

This section is intended to provide the Judicial Council … with continuing emergency 
authority … the Judicial Council … shall have the authority to take actions reasonably 
necessary to respond to the emergency conditions caused by COVID-19 … This section 
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is further intended to confirm that the emergency actions previously taken by the 
Judicial Council … under the authority of Executive Order N-38-20 and other laws, 
including the emergency rules of court and statewide orders, were lawful and 
necessary to maintain access to the essential operations of California’s court system 
… This section shall be construed to confer emergency rulemaking authority to the 
Judicial Council … to the greatest extent authorized in Section 6 of Article VI of the 
California Constitution, for purposes of issuing any rules or orders concerning civil or 
criminal court administration, practice, or procedure as they deem necessary[.] 

… 

Notwithstanding any other law, in the event that the Judicial Council, in the exercise 
of rulemaking authority, adopts or revises a rule … if that rule or order would 
otherwise be inconsistent with any state or local statute or rule concerning civil or 
criminal court administration, practice or procedure, the relevant state or local 
statute or rule is suspended, subject to the following conditions: 

(1) The statute or rule is suspended only to the extent it is inconsistent with the 
emergency rule or order. 

(2) The statute or rule is suspended only if the proposed emergency rule is 
adopted, or the emergency order issues. 

(3) The statute or rule is suspended only while the adopted emergency rule or 
order is effective. 

The purpose of this section is to afford the Judicial Council the authority to adopt or 
revise any rules … concerning civil or criminal court administration, practice, or 
procedure they deem necessary to respond to the COVID-19 pandemic, while 
ensuring that the rules adopted “shall not be inconsistent with statute,” as provided 
in Section 6 of Article VI of the California Constitution. 

In sum, section 68119 provided authority for the Judicial Council to adopt ER 9. 

Meritage argues that because section 941 was not inconsistent with ER 9, it was not suspended while 
ER 9 was in effect, and therefore the ten-year period of repose is unaltered by ER 9. But this reading 
would make ER 9 a nullity. The Court rejects it. ER 9 is inconsistent with section 941—indeed, ER 9 is 
inconsistent with all statutes of limitation and repose. The entire purpose of ER 9 is to be inconsistent 
with such statutes. ER 9 extended the timeframe within which actions would be considered timely. 
Section 941 provides an absolute bar to any lawsuit filed more than ten years after a certificate of 
completion is recorded. But section 68119 suspended that absolute bar to the extent it was 
inconsistent with ER 9. To give effect to ER 9’s command that all statutes of limitation and repose be 
tolled, the absolute bar provided by section 941 was suspended under the authority provided by 
section 68119. Meritage says several times in its papers that section 941 provides a “generous but 
firm” time limitation of ten years. (See Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 379.) That 
illustrates the inconsistency. ER 9 removes the “firm” ten-year limitation. 

Meritage next argues, in essence, that because the ten-year period of repose is a very lengthy 
timeframe, ER 9 does not apply. But the plain language of ER 9 indicates that it applies to all statutes 
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of limitation and repose for civil causes of action that exceed 180 days. It does not provide an upper 
bound to its application—it does not say, for example, that it applies to “all statutes of limitation and 
repose greater than 180 days but less than ten years,” or to “all statutes of limitation and repose 
greater than 180 days, but in no event shall it apply to any statute of limitation or repose ten years or 
longer.” It is true, as Meritage observes, that some actions that would otherwise be time-barred 
under section 941 are now timely; but that is the effect of tolling the period of repose. The Court 
rejects the circular argument that it cannot or should not extend the period of repose because to do 
so would extend the period of repose.  

Additionally, the reply argues that the Court is commanded by ER 9 to review the specific 
circumstances of each case, to determine if ER 9 applies. But Meritage does not provide the Court 
with any “specific circumstances” present here that would require or warrant a departure from the 
plain language of ER 9. Meritage says that Plaintiffs “had the full ten-year period” provided by section 
941 to bring this matter. Perhaps, but that is not specific to this case. In any case where ER 9 (or 
anything else) applies to extend the period of repose, it is axiomatic that the plaintiff was outside the 
ordinary period or repose; were that not so, the extension would not even be a topic of discussion. 
The Court can discern nothing unique about this case that suggests the plain language of ER 9 should 
not or does not control. 

Finally, Meritage makes much of the fact that Plaintiffs “had the full ten-year period,” and that the 
period of repose did not expire while ER 9 was in effect. However, the Court considers that to be 
irrelevant to the analysis. Our Supreme Court has described tolling as akin to “a clock that is stopped 
and then restarted.” Put differently, “[w]hatever period of time that remained when the clock is 
stopped is available when the clock is restarted, that is, when the tolling period has ended.” (Pearson 
Dental Supplies, Inc. v. Super. Ct. (2010) 48 Cal.4th 665, 674.) Applied here, it means that the period of 
repose is not ten years, it is ten years plus the tolling period set out in ER 9(a). As set forth above, that 
tolling period is more than sufficient to cause this action to be timely. 

Section 68119 gave the Judicial Council broad authority to adopt emergency rules during an 
unprecedented pandemic. One such rule was ER 9, which broadly extends periods of repose—such as 
the one provided by section 941—with expansive “notwithstanding any other law” language. The 
notion that section 941 is somehow excluded from this extension because it is a lengthy period of 
repose, or because Plaintiffs exhausted the ordinary period of repose and now rely on the extension, 
finds no support in the language of ER 9 or Government Code section 68119. 

Conclusion 

The demurrer is overruled. Meritage shall serve and file its answer to the 1AC on or before May 20, 
2022. 
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16. 9:00 AM CASE NUMBER:  MSC21-02606 
CASE NAME:  EQUITY TRACK VS. RAMOS 
MOTION  TO SET ASIDE DEFAULT 
*TENTATIVE RULING:* 
 

Defendant Johnny Ramos’ motion to set aside the default is continued to May 26, 2022 at 
9:00 a.m. in Department 39.  

 
Defendant filed a motion to set aside the default, but did not file a proof of service showing 

that it was served on Plaintiff’s attorney. Plaintiff’s attorney filed a declaration stating that 
Defendant’s niece tried to email a copy of the motion, but Plaintiff’s attorney never received a 
complete copy. The evidence shows that this motion was not properly served on Plaintiff’s attorney. 
This matter is continued to allow Defendant to serve his motion on Plaintiff’s attorney.  

 
The Court also notes that Plaintiff’s opposition to this motion was served on Defendant at an 

Oakley address and was not served on Defendant at his Antioch address. Defendant’s Antioch address 
is provided on the first page of the motion, which Plaintiff’s attorney received and attached as exhibit 
one to his declaration.   

 
Defendant shall serve a full copy of his motion on Plaintiff’s attorney by May 3, 2022. Plaintiff 

may file and serve a new opposition by May 12, 2022. Plaintiff shall also serve a copy of their original 
opposition on Defendant by May 12, 2022. Defendant may file and serve a reply by May 19, 2022. 
The parties must file proofs of service showing that these documents were served no later than 
May 20, 2022. Service of all papers shall be by mail unless the parties mutually agree to another 
method of service. 

 
 

  

 
    

17. 9:00 AM CASE NUMBER:  MSC21-02647 
CASE NAME:  SOLIS VS. WHITE CAP MANAGEMENT, LLC 
 MOTION  COMPEL ARBITRATION, STRIKE CLASS ALLEGATION, STAY 
*TENTATIVE RULING:* 
 
Continued to May 12, 2022, at 9:00 a.m. 
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18. 9:00 AM CASE NUMBER:  MSN19-2096 
CASE NAME:  US BANK VS. SIMONE BRAXTON 
HEARING ON DEMURRER TO CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendant U.S. Bank NA (“Cross-Defendant” or “U.S. Bank”)’s Demurrer. 

The Demurrer relates to Cross-Complainant Simone Braxton (“Cross-Complainant” or “Braxton”)’s 

Cross-Complaint.  

Cross-Defendant demurs to the Cross-Complaint pursuant to Code of Civil Procedure § 430.30(a) on 

the grounds that it does not appear to have been filed and was never properly served on Cross-

Defendant and pursuant to CCP § 430.30(f) on the grounds that it is labeled as containing ten causes 

of action but appears to attempt to plead seven causes of action. 

For the following reasons, the Demurrer is overruled.  

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

Cross-Defendant argues that Cross-Complainant does not appear to have filed her Cross-Complaint 
and that the courtesy copy that it received was unsigned and improperly served. Cross-Defendant 
further argues that the Cross-Complaint is deficient as “the Cross-Complaint purports to allege at 
least three causes of action that are not set forth and the claims for injunctive relief and relief for 
unspecified acts of negligence are cumulative and cannot support any cause of action for the conduct 
of the non-judicial foreclosure challenged in the Cross-Complaint.” (Dem. at 6:14-17.) 

As a threshold issue, defects in service are the proper subject of a motion to quash. (See, e.g., CCP 
§ 418.10(a)(1).) The Court declines to sustain the Demurrer on this ground. The gravamen of this 
argument appears to be Cross-Defendant’s contention that a signed copy of the Cross-Complaint does 
not appear in the court file, but that is incorrect. Braxton’s Cross-Complaint filed February 24, 2022 
does appear in the file. 

The Court also declines to sustain the Demurrer on the grounds of uncertainty. Uncertainty is a 
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disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of California (1993) 14 
Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The Rutter Group 2011) § 7:84, p. 
7(l)-39.) A demurrer for uncertainty generally will be sustained only when the complaint is such that 
the defendant cannot even determine what it must respond to. (Williams v. Beechnut Nutrition Corp. 
(1986) 185 Cal.App.3d 135, 139.) 

Here, although the Cross-Complaint is not a model of organization, it does allege claims for (I) 
declaratory relief and cancellation of instruments, (II) prohibitive injunction, (III) mandatory 
injunction, (V) disgorgement, (alternative count VII) interference in contractual relations, and (IX) 
gross negligence [numbering original to the Cross-Complaint]. Critically, the Court notes that Cross-
Defendant has moved pursuant to CCP § 430.10(f). The Court cannot conclude as a matter of law that 
the Cross-Complaint is fatally uncertain. 

Cross-Defendant’s demurrer to the Cross-Complaint is overruled. 

 
 

  

 
    

19. 9:00 AM CASE NUMBER:  MSN22-0306 
CASE NAME:  CONCORD MOBILE VS. JAY LINDHOLM 
HEARING ON PETITION IN RE:  PERMANENT INJUNCTION AGAINST VIOLATION OF RULES 
*TENTATIVE RULING:* 
 

Appearance required.  
 
The Court has not received proof of service showing that this petition and the supporting 

papers was served on the Respondent. The Court is inclined to continue this matter two or three 
weeks to ensure that Respondent has been properly served. If Petitioner can provide a proof of 
service at the hearing then the Court will schedule this matter for an evidentiary hearing. The Court 
does not intend to hold an evidentiary hearing on April 28.    

 
Petitioner filed a verified petition in this matter seeking an injunction to order Respondent to 

comply with Rules 3 and 9 of the Concord Mobile Home Park. Rule 3 requires that residents maintain 
their lots “in a clean, well-kept, and attractive fashion” and that carports are “kept neat and clean”. 
Rule 3 also prohibits storage on the lot in accordance with California Health and Safety requirements. 
Rule 9 prohibits non-operational vehicles from being parked on the lots. (Petitioner’s ex. 2.) 
Petitioner’s attorney sent Respondent five pre-lawsuit notices informing Respondent of the need to 
comply with the Mobile Home Park’s rules.  

 
Civil Code section 798.88 gives a mobile home park the right to seek an injunction to order a 

tenant to comply with “any reasonable rule or regulation of a mobilehome park”. (Section 798.88(b).) 
The statute does not state when Respondent should be served with the petition and notice of 
hearing. Due Process requires that Respondent be served with the petition with sufficient notice to 
prepare for the hearing. Other statutes relating to injunctions require personal service of the petition 
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at least five days before the hearing. (See, Civil Code sections 527.6(m), 527.8(m).) Therefore, this 
Court will require that Respondent be personally served with the petition, memorandum, supporting 
documentation and notice of the hearing date at least five days before the hearing. There is no proof 
of service showing that Respondent was timely served with the petition and related documents. 

 
 

  

 

 


